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Introducton

In 1987, the Georgia Legislature
amended Q.C.G.A. Section 19-7-1, which
deals penerally with parental rights upon the
death of a child who was unmarried or
childless.! Subsection {¢)(6) of the amended
statute addresses the division of wronglul
death proceeds between parents who were
divorced, separated, or living apart when the
child died. The statute does not require the
usual fifty percent split of proceeds between
the two parents, but instead allows either
parent lo petition the courl upon receipt of
judgment or settlement for a more equitable
share of the wrongful death proceeds,
depending on Lhe relationship between the
parents and the deceased child.

The Statute And How it Works

The epportionment statute provides, in
part, that when "the parents of 8 deceased
child are divorced, separated, or living
apart, 8 motion mey be filed by cither parent
prior 1o trial requesting the judge to appor
tion fairly any judgment amounts awarded
in the case.”® The fundamental require-
ments, therefore, are the requisite marital
status, a deceased child who left no spouse
or children, and & timely motion. If the
apporlionment motion is not {iled, then the
parents divide the judgement equally.? The
filing of the apportionment motion, how-
ever, automatically prevents an equal
division,*

Afier & judgment is awarded in the
wronglul death action (or if the case is
seltled, elthough the statule does nol specifi-
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cally mention settiement) the judge is re-
quired to conduct a hearing.® At the hear-
ing, each "parent shall have the opportunity
to be heard and lo produce evidence regard-
ing that parent's relationship with the
deceased child, "¢ The focus of the stalute,
of course, is each parent’s relationship with
the deceesed child. That relationship, or
lack of it, will determine whether an appor-
tionment motion is proper in the [irst place
and will be the standard [rom which &ll the
evidence derives and is measured,

After hearing both parties and lislening to
the evidence, Lhe judge “shall [airly deter-
mine the percentage of the judgment o be
awarded to each parent."? Factors relevant
to the judge's assessment of the parent-child
relntionship include "permanent custady,
control, and support, as well as any ather
Juctors found 1o be pertinent."® Thus, the
slatute permils a broad evidentiery inquiry
into the parent-child relationship. Sig-
nificantly, the judge's final determination
"shall nat be disturbed absent an abuse of
discretion."® There is no reason o believe
thet the usual rules that apply to "abuse of
discretion” standards will not apply to the
apportionment statute as well.

The spportionment stalule expressly
applies to judgments. However, since most
cases seltle before or during trial, there is no
reason o exclude settlements from the ambi
of the stalute. Any distinction between a
settiement and judgement, under these cir-
cumstances, would be unreasongble and
arbitrary, if not unwise, since it would con-
flict with the gencral policy of promoling
settlement in lieu of continued litigation.
The one apportionment motion these authors
heve been involved in was & post-settlement
motion and no one, including the judge or
opposing party, mised the "settlement versus
judgment” distinction, It is nat likely that
any court would conclude that the statutc
does not apply to seitlements as well as
judgments.

Potential Conflict Problems Created
by the Statute

In the typical case involving the wrongful

death of a child of divorced or separated
parents, your client will be one of the sur-
viving parents and you will file suit under
that person's name. Of course, under the
law you also represent the interests of the
other parent. So long as you zealously rep-
resent the client parent, you also zealously
represent (he absent parent. Thus, Lhere is
no conflict between & lawyer’s repre-
senlation of the two parents: Their interests
in maximizing eny recovery are identical
during the litigation. However, once e set-
tlemenl or a judgment is reached and an
apportionmen! motion is filed, 8 conflict of
interest immediately develops since the
parents' legal and economic interests change
drasticelly.

The question, of course, is how does the
advocale handle the relationship with the
absent and oflen unrepresenled parent,
against whom it is contemnplated io take legal
gction to lessen his or her share of the
wronglul death proceeds? One sugpesicd
approach is to send 8 certified letter 1o the
absent parent as soon as the lawyer
negoliates g settlement or obtains a verdict,
notifying that parent that you inlend lo file
an gpportionment molion on behalf ef the
other parent, Sinec you will not be [iling the
molion until affer & verdict or settlement is
obtained, there is no conflict. In your letter,
explain what the motion is and advise the
non-client parent of the apportionment
stalute and strongly advise him or her to
obtain separate counsel. State in no uncer-
tain terms that you do nol represent him or
her and lhot he or she should obtain a hwyer
to do so. One should also consider indicat-
ing thet failure to secure counsel and prepare
for the apportienment hearing may potenlinl-
Iy result in edverse consegucnces 1o the
non-represented parent,

Another comman scenario is where both
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perties agree lo representation by a single
law firm for handling of the wronghl death
ease in chiel, and then raise the issue of
gpportionment sfter a sefllement apree-
ment is reached or a judgment is obtained.
Appropriate cthical considerations would
suggest that the lawyer who has handled the
wrongful death action, hold the proceeds due
the surviving parents in a separate trust
account during the pendency of the appor-
tionment proceeding or allernatively pey
those proceeds to be apporiioned into the
registry of the court where Lhe wrongful
death action was prosecuted, At the earliest
indication by either parent that they intend
to seek apporlionment, the lawyer handling
the wrongful death case should promptly
advise both surviving perents 1o each obtain
independent counsel for handling of the
apportionment motion. Counsel handling
the wrongful death aclion must cxercise
the utmost discretion lo aveid even the
appearance of taking the side of either parent
once the question of apportionment is raised,
since that lawyer's duty throughou! the case
was to vigorously represent the inlerests of
both parents.

Apportioning Proceeds Between
Estate and Death Claims

If the cese included an estate claim in
addition 1o the wrongful death claim and the
case settles, the advocate will have 1o decide
how much of the seftlement to apportion
between the estate claim and the wrongful
death ¢laim. The estate proceeds will be
divided according to the decedent's will, if
there was one, or according 1o the laws of
intestacy in the absence of the will. Takers
may include, for example, the decedent’s
parents, his brothers and sisters and any hal{
brothers and sisters.  You should consider
the intangible and tangible aspects of the
decedent’s lLife, the strength of the evidence
supporting the estale claim, and whether any
portion of the settlement was "driven” by Lhe
threat of punitive damages, which typically
derives from the estale claim.

Handling Apportionment in &
Not-So Hypothetical Case

A recent case involved a settiement in an
estate and wrongful death claim arising from
the death of a leeneger. Although the dece-
dent was killed in an aulomobile collision,
the primary cause of action was under
Georgia's dram shop statute. The
decedent’s parents had been divorced before
their son's death. Interviews with the elient
parent revealed that the circumstances of the
divorce had caused the decedent to suller
extreme embarrassment and humiliation in
the community and that the sbsent {or "non-
moving") parent’s relationship (who did not
join in the wrongful death ection) with the
deceased child had deteriorated steadily
belore the child died. Indeed, one witness
recalied the decedent exclaiming that if the
non-moving parent divorced his father, then

she divorced him as well. Baceuse of the
age of the decent, the primary locus gt the
apportionmenl hearing was on the personsl
relationship of the child and the absent
parent, and not so much on tangibles, such
ag child support and visitation, although
those elements are faclored inlo the totality
of the circumstances.

Gather Your Evidence. The stalule
locuses on "eech parent's relationship with
the deceased child, including permanent cus-
tody, control, and support, as well &8s any
other factors found to be pettinent.” Con-
sider having your client prepare 1 nerrative
of his ar her relationship with his ex-spousc,
describing all evenls and circumstances
which would have affected the decedent and
his relationship with the non-moving parent.
Those things which would not have aflecled
the decedent should be minimized, since the
focus of the hearing is not to retry the
divorce, il there was one. Rather, the focus
of the hearing is entircly on the relationship
ofthe decedent with his parents. Obviously,
you should get the narrative before filing the
apportionment motion so that you have sul-
ficient factual bases 1o make the motion to
epportion.  Have your client identily any
person who might have information about
the relationship of the decedent lo the
non-moving parent. Prospective witnesses
include, among others, the decedent's
boylriend or girlfriend, babysitters, friends,
co-workers, adult [riends of his parents,
preachers, and teachers.

In the above referenced case, the dece-
dent had talked to many of his friends and
lold them the things his mother had done to
humiliele and embarrass him, and which
eventually even caused him to change his
behavior, {i.e. refusing lo go lo church
beenusc of the shame the parent brought on
him). A former girliriend was able to testify
about negalive comments Lhe decedenl made
aboul his inother. You might discover
during the course of examining your wit-
nesses Lhat some of the witnesses will be
cumulative, However, others will be more
cooperative and erticulate and, therefore,
more helpful. Obviously, the client is going
to provide substantial information about the
relationship.

As soon as you have pathered your
evidence and made a pood faith determina-
tien thal there are sufficient legal and factusl
grounds lo seck an increased appartionment,
file the motion. The statute sets oul only one
express requirement: That the parents be
divoreed, separaled or living apart at the
time of the death of their death. However,
the statute implicitly requires that one parent
heve had & betier relationship with the ehild
than the other parent, or thot one parent had
conlributed mare to the economic upbring-
ing of the child.

FPrepare Your Motion and Supporting
Brief Your motion and briefl need not be
fengthy. Under general rules of notice
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pleading, however, they should conlein
enough informetion ta put the non-moving
parent on notice of the general bases for the
mation. The motion should include allege-
tions that Lhe parents were divorced,
separated or living epart. [t should include
allcgations about the death of the child, and
should cile the apportionment statute. It
should include & general description of the
non-moving parent's relationship with the
deceased child, so that the court can get some
idea about that relationship.

Al the heering in our case, the non-
moving parent alleged (hat our motion was
inadequate because il lacked rlfidavits, and
moved the court to dismiss it. The judge
ruled that, since the slatutorily-prescribed
hearing wase to give each perent an oppor-
tupily 10 be heard and to present evidence,
there was no need to attech affidavits in
advance of the hearing.

One question you must decide is whether
to include in the mation the percentage
apportionment your client wishes lo recsive,
Disclosing some exorbitant percentage
before the hearing and presentation of the
cvidence could hurt your case by making
your client appear greedy to the judge, who
will not know that early what the evidence
will show. It is often advisablc to not ask
for a specific percentage, but to pray instead
that:

“The cour 1o grant [the] Motion For An
Increased Apporiionment of Wrongful
Death Settiement and Lo use ity discretion
10 apporlion lo [movant] an amount which
is fair and just under the circumsiances.”

Since the amount of the award is wholly
at the discretion of the court, perhaps the best
course of action is to not plead any specific
percentage apportionment an behalf of your
client. Conversely, you might wish to plead
it to promole & seltlement. In any event, if
vou do not plead a specific amount, then you
can ask vour client o name a percentage at
the hearing. In the above referenced ease,
the judge asked the moving parent what he
thought would be a fir epportionment of the
proceeds. The moving parent pointed out
that the non-moving parent was the
decedent's natural mother and was entitled
to something, lhus indicating to the judge
that he merely wanted frimess, and not an
unreasonebly high percentage of the
proceads.

Regardless of how much or how little
about the evidence one discloses in the
molion and briefs, be sure nol lo lose sight
of the standard: The relationship of each
parent with the deceased child. The stand-
ard is nol stringent and does not require a
showing equivalent to that required to ter-
minate perental rights if the child were alive.
You might allege abandonment as a relevant
fact, but do not let your opponent convince
the court thal it must find an sbandonment
a5 & matter of lew, since that is not the
standard. The court does not heve 1o con-
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duct a past-mortem termination of parental
rights. Rather, il is enough for you to show
a spiritually, emolionally, or economically
deprived parent<hild relstionship which the
decedent had with the other parent.

File Your Motion

The statute allows the apportionment mo-
tion o be [ied by either parent before irial
to ask the judge to apportion fairly any
judgmenl amounts awarded in the case®
However, it will often be more practical lo
file the motion subsequent 1o settlement ar
judgement, and no court has declsred that
the "timing" of the (ding of the molion prior
to trial is mandalory. Serve it upon the
non-moving parent by certified letter, again
advising the nen-moving perent of the sub-
stanice and purpose of the motion, and ex-
plaining why she should obtain ceunsel to
represent her. Make it clear that you will be
asking the court to award your client more
then fifty percent of the wrongful death
praceeds,

Get a Rule Nisi. I you are the movant,
you have some depree of control over the
hearing date. While you want Lo obtzin &
hearing date soon enough to appease your
client and end the case, you must be sure to
give the non-moving parent enough time Lo
respond fairly lo the motion. If you repre-
sent the non-moving parent, make sure the
Rule Nisi gives you enough time to conduct
discovery from the wilnesses sbhout Les-
timony the movant plans to prescnt at the
hearing. 1M not, request an extension.

Try to Senle. Afler filing the motien, but
beiore the hearing, Lry to settle. Because the
motion follows Lhe death of e child, it neces-
sarily comes on the hezls of a family tragedy.
There is already enough pain to go around
from the death itsell. The nature of the
hearing is going to open old wounds and,
because friends and relatives will give dis-
paraging testimony the parcnts had not
previously heard, is going 1o open some new
and very harsh wounds.

A poinl to remember in trying to settle
the matter is that each parent would be
entitied 1o fifty percent of the proceeds had
the relationship between the deceased child
and both parents been of the same qualily
and character, Determine how poor the
relationship was, if there was one at all, and
decide what other factors weigh in favor of
the non-moving parent ar the client parent
and work down [rom fifty pereent. It might
be that a sixty/forly percent split is
appropriate, it might be that fifty-five/fory-
five percent split is appropriale, or it might
be that sixty-six/thirty-three percent split
is appropriate. In worst case scenarios,
however, an even more disproportionate
apportionment might be warranted.

Conduct Discovery

Between the time of the motion and
tefore the hearing, the non-moving parent
should conduel discovery. either formal or
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informal. In the above described case, the
non-moving parent did not cunduct dis-
cavery and, therefore, had no clear idea
what witnesses the moving parent would put
on the stand or what they would say, Dis-
covery would have allowed her to under-
sland the weaknesses of her case and allowed
her to prepare some response to the tes-
limony of the movant's wilnesses.

If vau are the non-moving parent, serve
document requests to get copies of any set-
tiement documents so you can verify
amounts at issue. Obtain certilied copies of
the divoree decree and settlernent agreesment
because at the hearing the terms may il-
lustrate various aspects of the relationship of
the parents with the child. For example, the
non-moving parent might have been ordered
lo pay a certain amount of child suppart, but
failed o do so. Obtain certified copies of
any past contempt actions for failure to pay
child suppart.

Diespite counsel’s best efforts, some ele-
ments of the past divoree action will come
up at the hearing. Counsel should not at-
lempt to try the divorce or custody action
again, nor should counsel succumb to argu-
ments that she is doing exactly that when
atiempting to intreduce relevant evidence.
The judge will prune out the irrelevant
evidence.

Meer With the Judge. Caunsel for both
parties are advised to meet with the judge
who will hear the case and try 10 establish a

few ground rules. Some of those ground
rules should probably include:

1. Closed hearing. Emotional, privale
and potentially inflammatory testimony is
certain to come oul at the hearing. There is
no need to have strangers in the courtroom.

2. Sequestration af wilnesses. Wilnesses
should be sequestered, This serves the usual
purpose and prevents either side from argu-
ing that the wilnesses are colluding agsinst
one party or the other.

3. Discuss the standard of review and the
applicable law with the judge. As noted
above, the standard for apportionment is the
past relationship of ezch parent with the
deceased child. The standard of appellate
review is abuse of diseretion, As our judge
put it, the only way a judge can abuse his
discretion in such cases is to not hear ell the
evidenca. Therefore, the hearing shouid be
essentially wide open and the judge should
admit any evidence bearing on the relalion-
ship of the deceased child with the parents.

This is also & good time to explain lo the
judge that the legel standard for a appartion-
ment under Lhe statute is o fairly loose onc,
The non-meving parent might attempt to
analogize it to the standard for terminalion
of parental rights or abandonment. Al
though the conduct or actions discussed at
hearing may be similar to that which would
constitute an ebandenment and similar to
that which would be offered in proofof an
ebendonment or termination of parenisl
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rights, the statute docs nor require the
moving parent to prove facts sulficient to
require the court to find an sbandonment or
termination of parental rights. Those are
stringent standards, os they shovld be, and
are not applicable (o the stawte,

Direct examination of the witnesses:
Whai 1o elicit, As previously noled, topics
for direct examinetion inciude slatements
that the dcceased child made 1o his close
friends and acquaintances, statcmenls he
made to his custodial parent, and stalements
made to his preacher. Extremely important
testimony will come from the decedent’s
siblings.

Putting a sibling on the stand, however,
raises special problems. In most cases, it
would not be unusual to find that the child
has divided loyelties. He or she may recog-
nize that the deceesed child despised, dis-
liked or even hated his non-custodisl parent
and may heve significant evidence on that
relationship. However, that witness is also
going to be hesitant to get on the stand and
impugn one of his perents. However,
through careful questioning, courtesy ta the
witness, compassion for his plight, and &
closed courtroom, the evidence can be aob-
leined. An slicmative suggestion is Lhat the
witness, judge and Jawyers meet in<camera
to present cvidence and teslimany, and leave
both parents oul of it

In the sbave referenced cese, the judge
ewerded the moving perent sixty-six percent
of the wrongful death proceeds. In his ap-
portionment arder, the judge discussed Lhe
non-moving parents’ sudden end unex-
plained disappearances, her extramarital
relationship, and the impact the disappearan-
ces and illicit relationship had on the
deceased child. The judge also found sig-
nifcant the facl the moving parent personel-
ly spent time and effort to find out the true
cause of his son’s death, which was nol
readily apparent from the fects of the
automobile collision itself.

Conclusion

The Georgis Wrongful Death Apportion-
ment Statule mey lead to an evidentiary
hearing which is far from pleasant. It may
lead personal injury counsel into the fringes
of domestic relations law, Howcver, the
Georgie Jepislature has imposed a new duty
on altomeys who represent wrongful death
pleintiffs, Those altorneys must be ewarc of
the statute and musl find out if their client
falls within the ambit of the statute, Addi-
tionally, they must be willing 1o engape in e
forthright discussion with their clients about
whether the motion should or ought to be
brought, whether there is independent
evidence to support Lhe malion, and whether
the client ean or should bear the emotional
cost associated with such o motion.
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END NOTES

15ee 1087 Ga. Laws 619, § 2; Dove v. Carter, 197
Ge. App. 733, 300 5 E.2d 216 (1990).

The apportionment statute reads in full:
(6} For cases in which the parents of & deceased
child are divorced, separated, or living apart, 8
motion may bz filed by either parent prior Lo trial
requesting the judge 1o apportion fairly any judg-
men amourds awarded in the case, Where such
a motion i filed, a judgment shall not & sutomal-
ically divided. A post-judgment hearing shell be
conducted by the judge st which ach parenl shall
have the opportunity (o be heard and (o produce
evidence regarding that perent'a relatonship with
ths deceased child. The judge ahsll fairly deter-
mine the percentage of the judgment 10 be awarded
10 each parent. [n making such-a determination,
the judge shell consider cach parent's relationship
with the deceased child, including permanent cue-
1ody, conteol, and stppert, as well 2 any gll_w:r
factors found 10 be pertinent, The judge's decision
shall not be disturbed sbsenl an mbuse of
discrelion.

Q.C.G.A. §10-7-1{z)(6).

31d, § 19-7-1()RNO).

41d. § 19-7-1(c)(6) (" Where such a molion s Gled,
» judpement shell not be eutomatizally divided.").

314,

61d.

14,

814, (emphasis added).
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